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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CONFEDERATED SALISH AND
KOOTENAI TRIBES, et al.,

Plaintiffs,
V.

Case No. 1:05CV00495 (RWR)

NATIONAL INDIAN GAMING COMMISSION
etal,

3

Defendants.

R i i i i N < d

CALIFORNIA NATIONS INDIAN GAMING ASSOCIATION'S AND NATIONAL
INDIAN GAMING ASSOCIATION'S
AMICUS CURIAE BRIEF IN SUPPORT OF
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT
I INTRODUCTION

The California Nations Indian Gaming Association (CNIGA) and the National
Indian Gaming Association (NIGA) submit this brief amicus curiae in support of the
Plaintiffs Confederated Salish and Kootenai Tribes and the Santa Rosa Rancheria Indian
Community (“Tribes”). This case, filed pursuant to the Administrative Procedure Act, 5
U.S.C. §§ 701-706, concerns the National Indian Gaming Commission's (NIGC) decision
to establish and operate a Tribal Advisory Committee (TAC) without adhering to the
Federal Advisory Committee Act (FACA), 5 U.S.C. App. 2, and its implementing
guidelines, 60 Fed. Reg. 50,651, 50,653 (Sept. 29, 1995).

The Federal Advisory Committee Act is a comprehensive statutory scheme that
defines the term "Federal Advisory Committee" and dictates the procedures that a federal
agency establishing and operating such committees must follow. These procedures

include, for example, publication of the establishment of the committee in the Federal
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Register, 5 U.S.C. App. 2 § 9(a)(2), filing a committee charter with the head of the
agency and with the standing committees of the Senate and of the House of
Representatives having legislative jurisdiction of such agency, 5 U.S.C. App. 2 § 9(c),
holding committee meetings that are open to the public, 5 U.S.C. App. 2 § 10(a)(1), filing
timely notice of meetings in the Federal Register, 5 U.S.C. App. 2 § 10(a)(2), and
keeping detailed minutes of each meeting, 5 U.S.C. App. 2 § 10(c).

There is an exception to FACA ("intergovernmental exception"), found in 2
U.S.C. § 1534(b), under which federal agencies establishing certain types of federal
advisory committees are not required to follow the procedures outlined in FACA. In a
section entitled "Meetings Between State, Local, Tribal and Federal Officers,” 2 U.S.C. §
1534(b) provides that:

The Federal Advisory Committee Act (5 U.S.C. App.) shall not apply to
actions in support of intergovernmental communications where
(1) meetings are held exclusively between Federal officials and
elected officers of State, local, and tribal governments (or their
designated employees with authority to act on their behalf) acting
in their official capacities; and
(2) such meetings are solely for the purposes of exchanging views,
information, or advice relating to the management or
implementation of Federal programs established pursuant to public

law that explicitly or inherently share intergovernmental
responsibilities or administration.

The NIGC concedes that the TAC at issue here is a federal advisory committee as
defined in FACA. One of the central questions in this case is whether the TAC's
meetings constituted meetings "held exclusively between Federal officials and elected
officers of ... tribal governments (or their designated employees with authority to act on
their behalf) acting in their official capacities." Id. The Tribes argue that some of the
tribal representatives who participated in TAC meetings did not have authority to act on

behalf of the tribes that sent them. If some of the tribal representatives on the TAC were
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not elected officers of tribal governments or their designated employees with authority to
act on their behalf, then the intergovernmental exception to FACA does not apply to the
TAC. The NIGC was therefore required to follow FACA procedures in establishing and
operating the TAC, see 2 U.S.C. § 1534(b), however it failed to do so.

This action arises under the Administrative Procedure Act, which provides that a
reviewing court shall "hold unlawful and set aside agency action, findings and
conclusions found to be (1) arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law." 5 U.S.C. § 706(2)(A). The Tribes seek review of the NIGC's
decision to establish and operate the TAC without following the procedures mandated in
FACA. They contend that the NIGC's decision and subsequent action were arbitrary and
capricious, an abuse of the NIGC's discretion, and not in accordance with the law. The
Tribes therefore contend that the TAC's action, findings and conclusions should be held
unlawful and set aside in accordance with 5 U.S.C. § 706(2)(A).

The NIGC's decision not to adhere to FACA was based on, among other factors,
the NIGC's erroneous contention that each of the tribal members on the TAC was "a
person within the contemplation of § 1534(b)(1), i.e., a 'designated employee []' of
‘elected officers of . . . tribal governments . . . with authority to act on their behalf." See
Defendant's Opposition to Plaintiffs' Motion for a Temporary Restraining Order at 11.
This contention is based on a mistaken notion of what TAC participants were or were not
authorized by their governments to do in their capacity as members of the NIGC's TAC.

Indeed, two of the seven tribally-nominated members of the TAC were never
authorized to act on behalf of their respective tribal governments or officers thereof. See

section IV-B below; letter from Chairman Richard M. Milanovich to Phil Hogen,
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attached to Plaintiffs' Statement of Material Facts as Exhibit 21. A courtesy copy of this
exhibit is attached hereto as Exhibit A;! declaration of Chairman Richard M. Milanovich
("Milanovich Dec."), attached hereto as Exhibit B; letter from Saint Regis Mohawk
Tribal Council to Phil Hogen, attached hereto as Exhibit C; declaration of Chief James
Ransom ("Ransom Dec."), attached hereto as Exhibit D. In order for an individual to act
"on behalf of" an elected tribal government official, the official must take certain actions
to vest that individual with the authority to do so. The specific actions required to vest
such authority depend on the laws of each respective tribe. Like federal governmental
representatives who do not act on behalf of the federal government unless that
government takes legal steps to vest them with the authority to do so, tribal governmental
representatives only act on behalf of their governments when those governments take
legal steps to vest their representatives with the requisite authority.

In the present case, some tribal members who participated in the TAC were not
authorized to act on behalf of their respective governments or officers because those
governments (or officers) were not asked to, nor did they, take the steps required under
tribal law to invest their TAC representatives with such powers. Accordingly, the TAC
did not qualify for the intergovernmental exception to FACA and the NIGC's decision not

to adhere to FACA was not in accordance with law.

1 Exhibits A, C, and E-K herein are courtesy copies of exhibits attached to Plaintiffs'
Statement of Material Facts. Exhibit A herein is attached to Plaintiffs' Statement as
Exhibit 21; Exhibit C herein is Exhibit 24; Exhibit E herein is Exhibits 14-20; Exhibit F
herein is Exhibit 27; Exhibit G herein is Exhibit 31; Exhibit H herein is Exhibit 25;
Exhibit [ herein is Exhibit 23; Exhibit J herein is Exhibit 32; Exhibit K herein is Exhibit
33. Exhibit L herein is attached to Plaintiffs' Amended Complaint as Exhibit 1.
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For these reasons, the action, findings and conclusions of the TAC should be held
unlawful and set aside.

II. INTEREST OF AMICUS CURIAE

The California Nations Indian Gaming Association, established in 1988, is a non-
profit organization of sixty-four federally recognized Indian Nations. CNIGA’s member
Nations are located throughout the State of California and include tribes that operate class
IT and class III gaming enterprises that stand to be affected by the NIGC's actions that are
the subject of this case.

CNIGA’s primary mission is to protect and preserve tribes’ opportunity to
promote tribal economic development, self-sufficiency, and strong tribal governments by
operating tribally-owned governmental gaming enterprises in Indian Country. See 25
US.C. § 2702(1). Ir\l addition, CNIGA's fundamental purposes are to protect and
preserve the general welfare and interests of Indian tribes through the development of
sound policies and practices with respect to the conduct of gaming activities in Indian
country; to assist Indian tribes and the federal government by providing technical
assistance relating to the Indian gaming industry wherever such assistance may benefit
the common interests of the association members and the Indian gaming community
generally; to disseminate information to the Indian gaming community, the federal and
state governments, and the general public on issues related to the conduct of gaming in
Indian country; and to preserve and protect the integrity of gaming conducted in Indian
country. In addition, CNIGA seeks to maintain, protect and advocate Indian tribal
sovereign governmental authority in Indian Country.

The National Indian Gaming Association, established in 1985, is a non-profit

organization of 184 federally recognized Indian Nations, as well as other non-voting
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associate members representing organizations, tribes and businesses engaged in tribal
gaming enterprises from around the country. NIGA's Member Tribes are located
throughout Indian country and operate class II and class I1I gaming enterprises.

NIGA's fundamental purpose is to advance the lives of Indian people
economically, socially and politically. NIGA's primary mission is to protect and preserve
tribes' opportunity to promote tribal economic development, self-sufficiency, and strong
tribal governments by operating tribally-owned governmental gaming enterprises in
Indian Country. See 25 U.S.C. § 2702 (1). In addition, NIGA seeks to maintain and
protect tribal sovereign governmental authority in Indian Country.

In the pursuit of these goals, CNIGA and NIGA operate as information
clearinghouses and educational, legislative and public policy resources for Tribes,
policymakers and the public concerning Indian gaming issues and tribal community
development. In this capacity, CNIGA and NIGA work with Congress and federal
agencies, including the NIGC, to develop sound policies and practices and to provide
technical assistance and advocacy regarding Indian gaming-related issues.

The question presented here is of considerable interest to CNIGA’s sixty-four
member tribes and NIGA's 184 member tribes. In enacting the Indian Gaming
Regulatory Act, Congress carefully balanced the competing regulatory interests of
federal, state, and tribal governments given the overriding "principal goal of Federal
Indian policy . . . to promote tribal economic development, tribal self-sufficiency, and
strong tribal government . . . ." 25 U.S.C. § 2701(4). See also 25 U.S.C. § 2701(5)
("Indian tribes have the exclusive right to regulate gaming activity on Indian lands if the

gaming activity is not specifically prohibited by Federal law and is conducted within a
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State which does not, as a matter of criminal law and public policy, prohibit such gaming
activity"); S. Rep. No. 100-446 (1988), reprinted in 1988 U.S.C.C.A.N. 3071 ("In
developing the legislation, the issue has been how best to preserve the right of tribes to
self-government while, at the same time, to protect both the tribes and the gaming public
from unscrupulous persons").

A central question presented here, namely whether the tribal representatives on
the TAC were "elected officers of ... tribal governments (or their designated employees
with authority to act on their behalf) acting in their official capacities,” 2 U.S.C. § 1534
(b)(1), bears directly on the tribal sovereignty of all of CNIGA's and NIGA's member
Tribes by implicating their governmental structure, governmental procedures and law,
and by potentially subjecting their gaming activity to improperly enacted NIGC
regulations.

Thus, CNIGA, NIGA, and their member Nations have a substantial interest in the
outcome of this case.

IIl. SUMMARY OF ARGUMENT

This case presents the fundamental question of whether the intergovernmental
exception to the Federal Advisory Committee Act deprives Indian tribes of their
sovereign right to determine who has authority to act on behalf of tribal governments.
The NIGC argues that, despite the fact that some of the tribes whose representatives
participated as members in the TAC have stated that their tribal representatives were not
authorized to act on behalf of their tribal governments, this Court should nonetheless hold
that these representatives were so authorized. The NIGC is wrong.

This case arose because the NIGC organized and operated a Tribal Advisory

Committee without complying with the requirements set forth in FACA. The NIGC
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